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ANNULMENT OF

ARBITRAL AWARD

In accordance with article 67 of Law
131 of December 31, 2013, the award
may be annulled by the Fourth
General Business Chamber of the
Supreme Court of Justice of Panama,
for the following reasons exhaustive
grounds:

1. That one of the parties to the
arbitration agreement was affected by
some incapacity, or that said
agreement is not valid by virtue of the
law to which the parties have
subjected it or, if nothing has been
indicated in this regard, by virtue of
the Panamanian law; or

2. That it has not been duly notified
of the appointment of an arbitrator or
of the arbitral proceedings or has not

been able, for any other reason, to
assert its rights; or

3. That the award refers to a
controversy not provided for in the
arbitration agreement or contains
decisions that exceed the terms of the
arbitration agreement; however, if the
provisions of the award that refer to
the matters submitted to arbitration
can be separated from those that are
not, only the latter may be annulled;
or

4. That the appointment of the
Arbitration Court or the arbitration
procedure has not been in accordance
with the agreement between the
parties, unless said agreement
conflicts with a provision of this Law

—_—
www.evansgrouplaw.com 01/06



http://www.evansgrouplaw.com/

from which the parties could not
deviate or, in the absence of said
agreement, that they have not
adjusted to this Law; or

5. That the arbitrators have decided
on issues not susceptible to
arbitration; or

6. That the international award is
contrary to international public order.
In the case of a national award, the
public order to be considered would
be the Panamanian public order.

Procedure

Filing: before the Fourth General
Business Chamber of the Supreme
Court of Justice.

Content: parties, award, petition,
background, causes invoked and
reasons, evidence (provide authentic
copies of the award and arbitration
agreement), law.

Rejection: it must be rejected due to
untimely presentation or because the
reasons invoked do not correspond to
those established by law.

Transfer: if admitted, transfer will be
made to the parties to the arbitration
process.

Practice of evidence: the admitted
evidence will be taken within a period
of twenty days, however, evidence
generally not admitted.
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Resolution: must be resolved within sixty
days following the last procedure, however,
between 12 to 24 months or more elapse.

Challenge: no appeal or action against the
decision is viable.

Effects

Annulment of the award, which may be
total or partial.

The arbitration process is not taken back to
previous moments since the Arbitration
Court ceased jurisdiction. However, the
parties could agree to new arbitration.

If the award is being executed in civil
jurisdiction, it is left without effect;
However, in case of partial cancellation, the
execution will continue with respect to what
remains valid.

Precedent of interest

We quote an extract from the Judgment of
January 27, 2021, delivered by the Fourth
General Business Chamber of the Supreme
Court of Justice, which did not admit an
annulment appeal for failing to comply with
admissibility ~ requirements, by not
providing evidence of the arbitration
agreement in accordance with the
provisions of the Judicial Code. (arbitration
process promoted by NOTERB CAPITAL,
INC. against TERRA PRO, S.R.L., with
counterclaim):

“In addition to this, as it is an arbitration
process (special process), which passes to
the judicial sphere, through the annulment
appeal, it becomes judicialized; in such a
way that, by analogy, it must comply with
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the rules established in procedural
and evidentiary matters by the Judicial
Code in its articles 833, 856,
paragraph 1 and 857 of the Judicial
Code, as indicated in article 13 of the
Civil Code:

“Article 833: The documents will be
brought to the process in originals or
copies, in accordance with the
provisions of this Code. Copies may
consist of transcription or
reproduction mechanical, chemical or
by any other scientific means.
Reproductions must be authenticated
by the public official in charge of the
custody of the original, unless they are
authenticated from the original or in
copies authenticated in  judicial
inspection and unless the Law
provides otherwise.”

“Article 856. A private document is one
that does not meet the requirements
to be a public document.

The private document is authentic in
the following cases:

1. If it has been recognized before a
judge or notary, or if it has been
judicially recognized.

2..."

“Article 857: Private documents must
be presented in their originals so that
they have the value given to them in
this chapter, but they will have the
same value as the copies of such
documents in the following cases:
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1. When the party against whom the copy is
presented expressly or tacitly recognizes it
as genuine;

2. When the copy has been certified and
certified by the Notary who notarized the
document at the request of the person who
signed it or by any other public official
when he or she is in his or her office;

3. When it is presented in a photostatic
copy or reproduced by any other technical
means, provided that it is authenticated by
the official in charge of the original custody;

4. When the original is not in the
possession of the interested party. In this
case, it will be necessary, for it to have
probative value, that the authenticity has
been certified by the corresponding public
official, or that it has been expressly or
tacitly recognized by the opposing party or
that it be demonstrated by comparison;
and

5. In the case of copies from private
archives that use the microfilming system,
duly authenticated by the Notary Public.”

Article 13 of the Civil Code indicates:

Article 13: When there is no law exactly
applicable to the controversial point, the
laws that regulate similar cases or matters
will be applied, and failing that, the
constitutional doctrine, the general rules of
law, and custom, being general and in
accordance with the Christian morality.”

Likewise, we refer to what is stated in the
doctrine on the authentication of evidence,
specifically to what was pointed out by the
Colombian jurist Hernando Davis Echandia,
who points out:
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“Private documents must be presented
in originals, as far as possible; but if
they appear in your notarial protocol
or in another process or in
administrative or police proceedings,
they can be cited in a copy issued by
the notary or the secretary or
employee in whose care the file or
files are; ...

Photocopies of photographs of private
documents can replace the originals,
with the same requirement of
establishing their authenticity by
confession or testimonies of people
who have participated in their
formation or in the original as
actuarial witnesses, or who have
known them subsequently, or by
reliable evidence, or by attestation of
a notary or a judge who has known the
original and made the necessary
comparison." (General Theory of
Judicial Evidence, Volume 2, Legal
Library, Colombia, 1987, pages 593
and 594).

In the same order of ideas, in
jurisprudence it has been held with
respect to the subject that the
documents must be provided in their
original or. in copies, which when
reproduced from their original, must
be authentic:

“...This Superiority observes that the
photocopies presented by the plaintiff,
consisting of bibliographic material,
are not authenticated; since, if it is to
be understood that such copies were
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reproduced from their original, the
authenticity of the masses should have
been expressly stated, which is obviously
not the case. Consequently, this Court
considers it prudent not to admit this
evidence for the reasons stated. (Juris
Magazine Year 7, Volume 1, Vol. 1 O, Page
92, Sistemas Juridicos, S.A. Order of
October 1, 1998, First Superior Court of the
First Judicial District.)

“..It has been held both doctrinally and
jurisprudentially that summary evidence is
that which has sufficient effectiveness and
suitability to prove on its own the fact that
generated the controversy. This
effectiveness and suitability of summary
evidence means that it must be lawful,
truthful, authentic, in short, have the
necessary validity so that on its own and
from the beginning it proves the facts or
statements expressed by the person who
provides it, without the need for later
during the course of the process must be
sanitized to give it that suitability and
effectiveness.

With this, the conclusion is reached that the
evidentiary elements that make up the
summary evidence must be originals or in
the case of copies, they must be duly
authenticated, in accordance with article
833 of the Judicial Code, since because it is
pre-constituted it must have the validity
necessary from its beginning so that the
judge can evaluate them in advance and
thus decide on the course of the claim,
incident or process." (Complaint for
Contempt presented by Mr. Joel Lezcano
against the Municipal Council of Baru, for
Non-Compliance with the Resolution of
April 21, 2009, issued by the Third Chamber
within the Contentious Administrative
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Claim  for  Nullity, filed against
agreement N78 of October 27, 2004,
issued by  the aforementioned
Municipal Council. Judge Rapporteur
Jacinto A. Cardenas M. Sentence of
August 25, 2009.)

“...It should be noted that although
Law 135 of 1943, as a special law,
governs the businesses that are aired
before this Superiority, we must not
lose sight of the fact that the Judicial
Code must be applied in a
supplementary manner for those
situations in the process that are not
regulated by contentious law.

Hence, in matters of evidence, the
provisions of article 833 of the Judicial
Code are applicable, which establishes
that documentary evidence can be
provided in copy, and in that case, in
order for it to acquire probative value,
it must be presented duly
authenticated, meaning, that it must
have the certification of the official in
charge that serves to attest that said
reproduction is faithful to its original
that is in custody.

The foregoing assumes that the official
who is the custodian of the original
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will state, through a certification with his
signature, that an authentic copy of the
contested act has in fact been issued (in
this case), and in any case, it is the
responsibility of the judicial representative
to ensure that said authentication in view of
the requirement by the Chamber of this
admissibility  requirement, on  which
repeated jurisprudence has been issued, in
which the claim that does not comply with
it has been declared defective, based on
the content of article 50 of Law 135 of
1943"  (Jaime  Antonio  Ruiz-Benefits
Commission of the Social Security Fund.
Speaker: Winston Spadafora Franco. Order
dated September 29, 2008).

Due to the above, and without analyzing
the substantive aspects that accompany the
appeal filed, this Chamber warns that the
Appeal for Annulment of the Arbitration
Award was not presented with the required
evidentiary material, since the Promise of
Purchase and Sale Contract was
contributed in simple copies; Therefore,
since they are not authenticated, they have
no probative value; therefore, this Court
considers that the requirements required
for their admissibility are not met..”
(Exp-650-2020).

Should you require additional information
on this matter, please do not hesitate in
contacting one of our experts at
evans@evansgrouplaw.com.
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Recently, our associate, Fernando Fernandez
Lizano, attended the launch of the
Sustainability and Efficiency Policies of the
Center for Conciliation and Arbitration of
Panama (CeCAP).

During the event, the policies that will be
applicable not only at the administrative
level, but also to arbitration courts, were
announced.

In the photo, Mr. Fernandez with Mrs. Liliana
Sanchez, Director of CeCAP.
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